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The Honorable Lee H. Hamilton
U.S. House of Representatives
2187 Rayburn House Office Building
Washington, DC 20515-1409

Dear Representative Hamil.an:

This is in response to your inquiry on behal' of a constituent, Mr. Dan O'Connor,
President of Central Indiana Communications, Inc. Mr. O'Connor is concerned that
DirecTV, operator of a direct broadcast satellite (DBS) facility, cannot obtain rights to Time
Warner and Viacom programming because such programming is subject to exclusive
distribution rights of another DBS distributor, United States Satellite Broadcasting, Inc.

Mr. O'Connor also expresses his support for the position of the NRTC concerning the
Federal Communications Commission's interpretation of Section 19 of the Cable Television
Consumer Protection and Competition Act of 1992. NRTC has requested that the
Co.mmission reexamine the legality of exclusive contracts between vertically integrated cable
programmers and DBS providers in areas unserved by cable operators. NRTC has asked that
the Commission determine that such contracts are prohibited.

NRTC's petition for reconsideration of the Commission's program access rulemaking
proceeding is currently pending. As such, any discussion by Commission personnel
concerning this issue outside the context of the rulemaking would be inappropriate.
However, you may be ass'lred that the Commission will take into account each of the
arguments raised by ~ ;RTC and the other parties to the rulemaking concerning this issue to
arrive at a reasoned decision on reconsideration.

I trust this information is responsive to your inquiry.

Sincerely,

Mere4ith J. Jones
Chief; Cable Services Bureau

~. ot Copies rec'd ;r--'
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Congressman Lee Hamilton
2187 Rayburn House Office Building
S. Capitol st & Independence Ave., SE
washington, DC 20515

Dear Lee:

I am writing t.his :i..etter to voice " concern I have re'ja .... d~.ng the
implementation a .. j enforcement of .:3cction 19 of the 1992 ,-~ble Act
by the Felieral ('owmurdcations Comm13sion.

As a distributor of DBS & C-Band sar..ellitecelevision programming,
equal access to cable and broadcast programming at fair rates I

something which we are not currently receiving, is essential for
Central Indiana communications, Ij1c., to be competitive in our
local marketplace.

The attached letters to FCC Chairman Reed Hundt from myself, in
addition to comments by Rep. Billy Tauzin and other members of
Congress, spell out our concerns on this issue.

It was our impression that Congress had guaranteed equal
cable and broadcast programming for all distributors
passage of the 1992 Cable Act. Despite this fact,
satellite distributors and consumers continue to be
unfairly by the cable industry.

Some programmers continue to charge unfairly high rates for
satellite distributors c0mpared with cable rates. Other
programmers, liy~ Time Warner and Viacom, have simply refused to
sell programming t.o some distributors. The~e exclus_ Ie t-..:act ~.ces
hurt rur~l con~umers and thwart the effective competition r2quired
by ~ection i9 vI ~he cable Act.

I would greatly appreciate your assistance on behalf of rural
consumers in Indiana, in virtually all the rural counties, in
encouraging the FCC to correct this inequity.

truly,

Dan 0' ConnOl'
Pr~sident

DO'Cjsd1:
P.O. BOX 87, MAXWELL, I.V 46 I 54, on; 461 I Ii If ,'Xh;J:ftJj (317) 326·J131 (HRTC)

1·800·876..J232
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The Honorahle Rce'"' .•undt, Chait mar,
Federal CornmuniL~t~ons Commission
1919 M street, ~w, Room 314
Washington, DC 20554

RE: Cable Competition Report
CS Docket No. 94-48

Dear Chairman Hundt:

I am writing this letter in support of the Comments of the National
Rural Telecommunications Cooperative (NRTC) in the matter of
Implementation of section 19 of the Cable Television Consumer
Protection and competition Act of 1992, Annual Assessment of the
status of Competition in the Market for the Delivery of Video
programming, CS Docket No. 94-48.

As a rural telephone member of NRTC and distributor of the DIRECT~

direct broadcast satellite (DBS) television selvice, our company is
involved in bringing satellite television to rural consumers.

However, despite passage of the 1992 Cable Act, our company's
abil: ty to cOl'pe t .::. in our local rr":,,rr::etplace is being hamperEd by
our lack of access ~o programming c~ned by Time Warner and Viacom.

This programming, which includes some of the most popular cable
networks like HBO, Showtime, Cinemax, The Movie Channel, MTV,
Nickelodeon and others, is availdble only to our principal
competitor, the united States Satellite Broadcasting Co. (USSB), as
a result of an l1exclusive ll contract signed between USSB and Time
Warner/Viacom.

In contrast, none of the programming distribution contracts signed
by DIRECTV~ are exclusive in nature, and USSB is free to obtain
distribution rights for any of the channels available on DIRECTV.

Central Indiana COG~unications, In~., ~gre~s ~hat these exclusive
proq~aI~mi~g 20ntracts run cou~te~ ~o the intent of the 19q2 C~tble

'-
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P.O. BOX 87, MAXWEf I, Ii\' 46154, ¢:teo "';:: I r/ '. ~E.tW. {Jli) 326-3131 (HRTC)
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prevents any distributor from gaining access to programming to
serve non-cabled rural areas. Under the present circumstance, if
one of my DIRECTV sUbscribers also wishes to receive Time
Warner /Viacom product, that subscriber must purchase a second
subscription to the USSB Service. This hinders effective
competition, and as a consequence keeps the price of the Time
Warner /Viacom channels unnecessarily high. It also increases '_
consumer confusion at the retail level.

We believe very strongly that the 1992 Cable Act flatly prohibits
any exchlsive arrangements t-hat prevent any distributor from
gaining acce"': to cable prog l.·al~:ning to serve rura' non-cabled
areas. That. i~ why we support~d the Tauzin Amendment, embodied in
section 19 of the Act.

We ask the FCC to remedy these problems so that the effective
competition requirements of section 19 become a reality in rural
America. I strongly urge you to banish the type of exclusionary
arrangements represented by the USSBjTime Warner/Viacom deal.

Thank you for your consideration in this matter.

DO'C/sdt

cc: Co~gressman Lee Hamilton
Congressman Philip Sharp
C0ngres~woman Jill Long
Congressman John Myers
Senator Richard Lugar
Sen2tor Dan Coats
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'1.1:le HODonble Reed Hundt

F~~C "C"~el.u. ommumcauorus onumsslon
1~19 M Street, NW
Washingron. DC 20554

Dear Ch:d:r:nan Hundt.:

'-

We arc writin"" to ask your help in rtrengthen11g the Commission's rulem:alcing on
CC?mpctition and diversity in video programming distribution.

During the past year 3. great deal of the energy bas necessarily been uc:vOled to the issue
of cable rate regulation. Notwithstanding the immediate importance of that issue, many
Me~bery of Congress ~lieve that t.;le true answer to. ~rovin~ the video programming
distribunon marXetpl.ace 15 the promonon of r~ compennon. In the long ron we believe that
competition - not regulation - will achieve the greatest benefits for consumers and result in
g~ter vitality in the industry. Of the mmy ~ions of the Cable Act that ~ designed
to promote competition, none are more important than Sc:ction 19, which instruct:s the
Commission to ensure nondiscriminatory access to cable programming by all distn"'butors.

We strongly believe that section 19 is wonhy of your serious and immediate attention.
We re!:peC:tfully request that. you reexamine the Commission's First Report and Order
implementing settion 19 in order to elimin~ potential loopholes that would permtt the denial
Of programming to any non-cable distributur.

We wish to call to your attention ~rtain disquic::ting developments heightening our
conce:::n about the FCC's program access regulations. We are troubled by the Primestar
Consent~ and the eff~ Ltt:)' may hAvr: on prognm a.cccss. We believe the pee's
program a~s -~gulations need to be t, gr:.rened if the full force and me; ~ of Section 19 of
the t992 Cable Act is to be pr"'..,ser'\'~":

As you may be aware, despite the Commission's well-reasoned brief op-y::~,i:1g the e'uu:,
of the st::l'ce Primesw de:::ree, the CDurt e:t11':red final ju~ent. Among Q(her things, the state
consent decree will permit the vertically lL-:..egrated cable pt'Ogrammers that own Primesur to
enter into· exclusive contraru wim one di..re:::;:t broadcast satellite (DBS) operator to the
exclusion of all other DBS proYide:rs at each orbital posicion. On the other hand, Prim~ta:rls
ability to obtain ail of the ~rogra.rnrningof its cable owners will be unimpeded by the state
consent dec~. In it.3 cp!ru.on. rhe COIm made clC3.I, bowcveT. that its ruling "",ras in no way
a judgment about the -propner)' of such eXc1usive comra....-u uoUer Section t9 of the Cable Act
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or. the FCC's implementing regul.a.tioIlS and speciflcally left thai question open to be dcci~
b~ the FCC.

In e3sence, the state consent decree gives Primesta.r's cable owners the ability to carve
~~ t.!te DBS market to the c~pc:ritivedisadvantage of no~-<:ableowned DBS provic:i.crs. This
is di.rcctly contrary to the mtent of Congress. In ef13Ct1ng the prognm a<:ces.! provi~lons

C~ngresa specifically rejected the existing marker structure in which verticilly integrated cabl~
companies. controlled the distribution of programming. Con~ and the FCC recognized that
vertically mtegrated programmers bad both tile means and the 1nccntiv~ to U3C their control
over px:opam a~ss to discriminate against cable3' competitors and to choke off potential
competlt10n, even In un~erved aIe3S. Moreover. Congress , X>ked to DBS as a primary source
of competition to cable, not as a new t~hnolc "y to be c; .Jrured by the cable industry.

Confxss en~c~ very stong progr.tm ace ~~s provi!rion~ and ~ve the Commissi.:n broad
al1thority to regula~ against ;..nti-competitiy~ ~ld aousive practi.::es by ve!tic..:Iy integr.ued
plJOgrammers. Secuon 628 (b) makes It unlaw:ul fOT a cabk operator or vertically intC?rated
cable programmer "to engage in unfair mctho:::u. of competition aT unfair ot' deceptive ~ts or
piactices. the purpose or effect of which is to hinder significantly or to prevent any
multichannel video programming distributor" from providing cable or wperstation
programming to consumers. Section 628 (c) provides the Commission with the authority to
promulgate regulations to effectuate the sUOltory prohibition and delineates their minimum
cOntent.

Upon examination of the program access regulations, we have discovered a critical
loophole thal so:ms ripe for expl<Jitation by the C':lble industry and is directly :lpplicable to
exclusive contraCts between verOC3.Uy integrated cable prognmmen and DBS providers.
Secuon 628 (c) (2) (c) of the 1992 Cable Act contains a broad ~ ~ prohibition on
"practices, underStindirigs, a.rra.ngementa, and activities, including exclnsiVt: contracts for
satellite cable programming or satellite broadcast programming between a cable operc1tor and
a.~tellite cable prognmming vendor or satelli~ broadcast prognmming vendor, that prevent
:l. multichannel video programming distributor from obttiniLg such progrJ1Dming from any
satellite c:a.ble programming vendor in which a cable op~rator has an attributable interest" for
distributiun i11' non-cabled a.r-~. However, Section 76.1002 (c) (1) of the Commission'!!. new
rules covers only those exclusionary practices involving cable operators.

The Commi~.on's rule in its present form is im.:UlISistent with both the plain lMtguage
of the statute ~lG Cuogressional intent. The prohibition against ~ exclusional J ?racrices by
vertlC3.l1y inregnned programmers in lmserved areas is clear. While it certainl)' includes
exclusive CDntr.lCt5 between cable ope"""'..1afS ana venicali} i..iJk."6.r.1ted p.v-grAInm~-s, t.'1e
linguage of the statute does not limit the prohibition to th.at one example. The regulations
iricorrec-Jj tum the illusttarive eJQ.D1pk: into tr~ nlie.

TIll! loophole must be closed and the program acces.s regulation stIengtbe:t~ on
Reconsideration. The prjm~ consent decree alone mak.es It clear that tho b;:l..I"e ~um
I'eerul.ation of exclusive cont:net3 is insufficient to gu..a.rd against anti-<X)mpetitive prnctlc-~ by
vemcally integnted cable progranuncn. ~ Commission's final re~tions should proVIde,
as does the legislation, that all exclusive. pracnces, understandin~, ~enD.and
l.ctivities, includin~ (but net linmed to) exclusIVe concra~ between vertlcilly integrat.ed,'I1dea
programmers a...'"1d an" multid1.3.nne! video prognmming distribu~cra..re~~ unlawfullD nQi1
cable...:. ~s. In o.bbi aro--:I.S , ill such ~d\l'\1'Ie crmtra.cts snould be subject to 3. pubL1c
:r',. __ ~('r r .- ~·i:l.. J..(i~/:L-'~~ L~ro"):d rec'J0.'-,1. fru:n th~ Commission .
.......... ....-Jr._..../ .. ' ..:1... ~ ,-...,--:. _ .. -. ,..... >
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"There is one other vibl point to note regarding the Commission's plo:nm a.ccess rule3.
It: has become evident that the cable industry has been attempting to manipubte the
COmmission's reconsideration proceeding to obclin an overly broad CommUdcm. decl.aration
a3: to the general propriety of exclusive cont:r.lctS with oon-e:able muJtic:h;IOnel video
progr.un.ming distributors. Any such pronouncement by the CommWion would evi.sa:nte the
priJgram access prmections of the 1992 Cable Act.

Specifically. in addition to and independent of the explicit exclusive contracting limituiQllS
imposed by the Act. exclusive a.rrangement3 between vcrtic:a!ly itJtegI2ted ~gnmmet3 and "
non-able multichannel video programming distributors (MVPD) in many C1I'CUmstulCcs also
vfulate Section 628(b)'s general prohibition of "unfair practices" which hinder significantly
or prevent~ MVPD from obtnning :6Ccess to c:lble pr 19ramming. In a.ddition. they may
~1ate Secti.on 528 (c)(2)(B)'s proililcition "'Un5t disci .nination by a ve'1l<.-· , LOtegrated
satellite cable 1- ogram.r.~ing vendor in the pn~s. terms and conditions of sale or delivery of
s;tellite ':a.b1.e prognmmin[." ";unoug or bet"':a1 cable :sy~cms, cable oper.1tor.. or other
multjdwmel yjdeo programming disuibut9TI... " AccOroiJlgly I we urge the Commission to
~ extremely C3ICful in its decision on reconsideration to avoid any ruling or language which
t:9Wd. in my way, limit the protections against <fucrimination afiorded by Sectiom 628(b)
and (c)(2)(B).

Lastly, Mr. Chairman, it is absolutely essential _'1 overview that the Commission add
rtfgUlatory "teeth" to its Program Access regulations. In the Program Access decision, the
Commission gencnlll declined to award d.ama.c,~ a.s a result of:l Progr.un Access viobtion.
Without the threat 0 damages, however, we see very little incentive for a programmer to
comply with the roles. Nor is it practical to expect an aggrieved multichannel video
programming distributor to incur the expense and inconvenience of pro~'"ULing a complaint
at the Commission witham an expectation of an award of damages. There is ample statutory
a}lthooty for the Commission to order "appIOptia.re remcdi~" for prognm acccs violations,
and we urge the Comm~ion to use such authority to impose d.4mages (including attorney
f~) in app~ cases. ~,47 U.S.C. 548 (e) (i)].

DBS has long been viewed as a. stroDg potential com~ xitor to cabl.: if it were able to
oottin programming. In the 1992 Cable Act, Congress acted defInitively to remove that
barrier to full and fair DBS entry into the multichannel viut::Q programming distribution
marlct=t. We think it is of the utmost importance rnat there be no loophole5 which would
;illoQ." c:lble or. n light of recent m ~rger ~etiyity, cable-te1co combinations to da,..::linate the
lDBS marketpla~

Sincerel)"

c::: Tne Hon. James H. QueUa
Tne Han. Andr:w C. Ba.r.t:Lt
The Han. SU!>a.!"l Nc::n
n~ Eor:.. ~Lk B, \.,r:.(~!"1:;
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